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1 INTRODUCTION 

1.1 This is the written representation (“WR”) of Phillips 66 Limited (“P66”) in respect of VPI 
Immingham B’s application for the VPI Immingham OCGT DCO, reference EN010097. 

1.2 All terms used within this WR are as defined in the Applicant’s Statement of Reasons 
document reference 3.2 unless otherwise stated.  This WR expands on P66’s relevant 
representation relating to the Application dated 25 June 2019. 

1.3 P66 owns and operates the Humber Oil Refinery (the “HOR”) which sits on a 480 acre 
site at South Killingholme on the Humber estuary.   

1.4 P66’s position is very straightforward.  It objects to the inclusion of powers of compulsory 
acquisition of rights over its land at the HOR within the proposed DCO.  Their inclusion 
will not meet the statutory test in s.122 of the Planning Act for a compelling case in the 
public interest. 

1.5 The rights which the Applicant proposes to acquire can be categorised as four separate 
packages: 

(a) The first category relates to the rights over the Existing Gas Pipeline Site1.  The 
Applicant seeks to acquire unfettered rights over land to own and operate the 
Existing Gas Pipeline over this land.  These correspond to plot numbers 33, 39 to 
40, and 42 to 582. 

(b) The second category of rights relate to crossing P66’s existing overground pipes 
transporting hydrocarbons which run immediately to the north of the Existing VPI 
CHP Plant and to the south of the proposed OCGT Power Station.  It is in respect 
of these pipelines which the Applicant has offered the current draft protective 
provisions contained at Part 4 of Schedule 9 of the draft DCO.  These rights are 
sought over plot 17. 

(c) The third category of rights are those to run electricity or gas connections across 
the Existing VPI CHP Plant Site to connect the proposed OCGT Power Station to 
its key input (gas) and output (electricity) grid networks.  These rights correspond 
to plots 16, 20, 23, 24, 28 to 30 and 35. 

(d) The fourth category are other rights the Applicant seeks to acquire in the Existing 
VPI CHP Plant Site for access, other service connection or temporary use.  These 
are plots 7 to 15, 18, 19, 21, 22, 25 to 27, 31, 32 and 34 to 38.  

1.6 The reasons why the statutory tests are not met are set out in detail within this WR.  In 
brief however, the proposed DCO would result in a series of adverse impacts on P66’s 
business at the HOR.  When weighed against the public benefits of the Applicant’s 
proposals, there is not a compelling case in the public interest. 

1.7 The impacts are: 

(a) Business interruption to the existing HOR by virtue of the proposed compulsory 
acquisition of the Existing Gas Pipeline (the first category of rights outlined 
above); 

                                                      
1 As defined in the Applicant’s Statement of Reasons document reference 3.2. 
2 As identified in the Book of Reference and on the Land Plans. 
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(b) Business interruption to the existing HOR by virtue of the proposed compulsory 
acquisition of rights to cross the existing hydrocarbon pipelines (the second 
category of rights outlined above) 

(c) An unacceptable increase in the risk profile of the COMAH classification of the 
HOR (arising from the first category of rights referred to above); 

(d) Disproportionate acquisition of land on the part of the Applicant for its stated 
purposes (arising from all categories of rights referred to above); 

(e) The adverse impact on P66’s future development of the HOR arising from the 
proposed compulsory acquisition of the Existing Gas Pipeline (arising from the 
first category of rights outlined above); and 

(f) The adverse impact on P66’s future development of the Existing VPI CHP Site 
arising from the proposed compulsory acquisition of rights over that land (the third 
and fourth category of rights outlined above). 

1.8 In addition, the Applicant has failed to: 

(a) Have regard to alternatives, on its own admission; or 

(b) Provide adequate protective provisions in favour of P66.  

2 PHILLIPS 66 AND THE HUMBER OIL REFINERY 

2.1 P66 owns and operates the Humber Oil Refinery (the “HOR”) which sits on a 480 acre 
site at South Killingholme on the Humber estuary.   

2.2 The HOR is at the heart of the Humber region’s economy providing highly skilled and high 
value roles for 1,100 employees and contractors.  The HOR is one of the most complex 
refineries in Europe, it has an expansive range of upgrading units that allow the refinery 
to manufacture a range of products, including materials not manufactured elsewhere in 
the UK or Europe.  The HOR injects approximately £100 million on an annual basis into 
the region’s economy through salaries, investments and payments for goods and services. 

2.3 The HOR is a nationally significant piece of infrastructure.  It provides 11% of UK road fuel 
demand and 20% of all UK demand for petroleum products.  The HOR also produces high 
grade petroleum coke used to recycle steel and for components in lithium ion batteries 
used for smart phones, tablets and electric vehicles. 

2.4 Since 2000, P66, with the HOR as its economic engine, has paid over £550 million in 
corporation tax to the HM’s Treasury. 

2.5 The Existing Gas Pipeline runs immediately adjacent to, under, and through a part of the 
HOR which contains a series of tanks, with a capacity in excess of 8 million barrels, which 
store the petroleum based products refined at the HOR (that area referred to as the “Tank 
Farm”).   

2.6 The HOR is a critical component of the country’s economy, and the Tank Farm is a critical 
component of the HOR.  Any prejudice to their ongoing operation would be contrary to the 
public interest. 

2.7 The importance of the HOR (together with the adjoining Total Lindsey refinery) to the 
region and wider country’s economy is expressly acknowledged in a wide range of 
economic and development plan policy documents, including for example: 

(a) Greater Lincolnshire LEP – Strategic Economic Plan: 2014-2030 (at page 27) 

(b) North Lincolnshire Core Strategy (at 9.39) 
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(c) North East Lincolnshire Council – Local Plan 2013 to 2032 (at 6.9) 

(d) Government Parliamentary Review, Best Practice Representative (to be released 
September 2019) 

3 THE APPLICANT’S PROPOSAL 

3.1 Much is made in the Applicant’s documents of the urgent need for new generating 
capacity.  For example, paragraph 3.3.310 of its Planning Statement provides: 

“The urgency of the need for new electricity generating capacity is underlined within EN-
1 at paragraph 3.3.7 with up to 22 gigawatts ('GW') of existing capacity (including a large 
amount of fossil fuel power generation) needing to be replaced, particularly in the period 
up to 2020, in part due to the Industrial Emissions Direction, but also as a result of some 
power stations reaching the end of their operational lives. In response to this, EN-1 
identifies a minimum need for 59 GW of new generating capacity over the period to 2025 
(paragraph 3.3.23).” 

3.2 None of this is in dispute.  However, what the Applicant fails to express is that the 
proposed OCGT Power Station’s contribution to that new minimum generating capacity 
would be 0.51%3.  Or a share of one in two hundred.  And even that is not a true analysis, 
given that as a peaking plant the OCGT will be run on an intermittent and short-term 
nature4. 

3.3 That contribution needs to be put in the context of the HOR and its contribution to the 
wider UK economy.  Less than one in two hundred’s share of new generating capacity5, 
compared against 11% of the UK’s road fuel needs and 20% of its demand for petroleum 
products (see paragraph 2.3 above).  The disparity between the competing public interests 
is of several orders of magnitude.  

4 EXISTING ARRANGEMENTS AND THE NEW RIGHTS SOUGHT 

4.1 To assist the ExA in understanding the nature of the existing arrangements under which  
the Applicant currently occupies and uses those parts of the Order Land presently owned 
by P66 (the “Existing Arrangements”), Appendix 1 to this WR summarises those 
Existing Arrangements against what is proposed within the DCO. 

4.2 Strictly, it is a group company of the Applicant (Immingham CHP LLP, since renamed VPI 
Immingham LLP) which benefits from the Existing Arrangements, rather than the Applicant 
VPI Immingham B Ltd.  For ease of reference however, the company benefiting from the 
Existing Arrangements is also referred to as the Applicant in this WR. 

4.3 Appendix 1 includes reference to the leases granted by P66 to the Applicant which 
comprise the Existing Arrangements.  Those are:  

(a) A Lease of part of the Existing Gas Pipeline from Conoco Limited (now P66) to 
Immingham CHP LLP dated 16 February 2005 (Appendix 2);  

(b) As varied by the Deed of Variation between P66 and Immingham CHP LLP dated 
23 July 2013 (Appendix 3).    

It should be noted the demise of the Existing Gas Pipeline Site is covered by two 
separate leases and deeds of variation.  Those two leases are substantively 
identical save for the area of their demise; one covers the pipeline within the Tank 
Farm, the other the area to the west.  To avoid unnecessary duplication, only one 
example (in this case the part of the demise including the Tank Farm) is appended 

                                                      
3 Being the percentage 299 MW bears to the 59 GW of new generating capacity EN-1 identifies as being required. 
4 See 5.2.16 of the Applicant’s Planning Statement. 
5 The figure as a proportion of total generating capacity would be even lower. 
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to this WR.  Together the two leases and their variations are referred to as the 
“Pipeline Leases”; and 

(c) The Lease of the Existing VPI CHP Plant Site to VPI Immingham LLP dated 29 
August 2013 (the “CHP Lease”) (Appendix 4). 

4.4 The Applicant has explained its use of the Existing Gas Pipeline Site in its SOR (document 
3.2).   It should be noted that this explanation is misleading and inconsistent.  For example, 
on the second page of the SOR it is said that the Existing Gas Pipeline is “owned” by the 
Applicant.  That much is incorrect with reference to the remainder of the SOR where the 
Applicant explains the nature of the rights it has to use the Existing Gas Pipeline (i.e. under 
the Existing Arrangements described above), and those additional rights it seeks to 
acquire compulsorily through the DCO.  

5 ALTERNATIVES 

5.1 In its Statement of Reasons the Applicant confirms that it: 

(a) “Has not considered an alternative location for the new generating station” (i.e. 
the proposed OCGT Power Station) as any such location would require 
“considerably more land and/or acquisition of new and temporary rights” 
(paragraph 6.7.4); and 

(b) “In relation to the Existing Gas Pipeline, there was no need to consider alternative 
routes – the pipeline is already in place, and VPIB is seeking powers of 
compulsory acquisition solely to ensure it can operate and maintain the Existing 
Gas Pipeline…” (paragraph 6.8.4). 

5.2 What the Applicant has entirely failed to do is to comply with the DCLG Guidance6 on 
compulsory acquisition paragraph 8 which provides: 

“8. The applicant should be able to demonstrate to the satisfaction of the Secretary of 
State that all reasonable alternatives to compulsory acquisition (including modifications to 
the scheme) have been explored…” 

5.3 The Applicant openly acknowledges that it has given no consideration to alternative sites, 
either for the OCGT Power Station or the Existing Gas Pipeline.  They have not been 
considered.  That cannot amount to such alternatives being “explored”. 

5.4 Instead, the Applicant has simply sought to compulsorily acquire the rights which are most 
commercially advantageous to it in its business proposals to sell electricity to the national 
grid.  The location of the OCGT Power Station is driven by the decreased costs (the 
“synergies” as they are put at 6.7.3 of the Statement of Reasons) the Applicant will 
experience in constructing it in its intended location.  The Existing Gas Pipeline is being 
used because it already exists, and therefore reduces the Applicant’s costs. 

5.5 No regard has been had to alternative sites, or alternative means of delivering the gas 
supply necessary to fuel the proposed development7, or the land use advantages of such 
alternatives.  Instead, the Applicant has simply promoted the scheme which is most 
beneficial to the Applicant (i.e. minimises its costs and thereby maximises its profits), and 
sought to do so with the benefit of powers of compulsory acquisition.  

5.6 Cost savings (lower construction costs) to a developer that would be to its commercial 
advantage are not a public benefit.  Yet is it is those cost savings which the Applicant 
seeks to obtain by relying on the wide and extensive powers of the Planning Act to include 

                                                      
6 Guidance related to procedures for the compulsory acquisition of land, DCLG, September 2013 
7 It should be noted that paragraphs 6.8.1 to 6.8.3 of the Statement of Reasons, which purport to assess alternatives for 

the gas connection, have in fact only considered the final metres of the gas connection from the existing end-point of the 

Existing Gas Pipeline.   
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compulsory acquisition in its DCO.  The Applicant, on its own admission, has failed to 
demonstrate that reasonable alternatives to compulsory acquisition have been explored. 

6 SAFETY AND THE CONTROL OF MAJOR ACCIDENTS AND HAZARDS 

6.1 HOR is an upper tier site under the Control of Major Accident Hazards Regulations 2015 
(the “COMAH Regulations”). 

6.2 The COMAH Regulations require the operator to demonstrate that major accident hazard 
risks are reduced to the level of ‘As Low As Reasonably Practicable’ (“ALARP”); see 
Regulation 5.  One of the means by which P66 has achieved ALARP at the HOR is through 
the controls of the Existing Arrangements described in the previous section.  In particular, 
they provide certainty around the standard to which the Applicant is required to maintain 
the Existing Gas Pipeline.  They also provide express controls on the manner in which the 
Applicant is able to access the Existing Gas Pipeline Site.  Neither of those controls are 
being offered in the DCO application. 

6.3 The HSE Guide ‘Risk Assessment: A brief guide to controlling risks in the workplace’ 
provides a framework for conducting risk assessments. Hazards are first identified, and 
then risk assessed to determine tolerability.   If the Applicant is granted the powers to 
acquire unfettered rights over land and to own and operate the Existing Gas Pipeline 
within the HOR P66 would not be able to determine the risk as required as part of the 
COMAH Report since this requires activities within the boundaries of the HOR to be known 
and managed.  

6.4 There are therefore real concerns that the absence of appropriate controls on the repair 
of the Existing Gas Pipeline, and unfettered access to it, within an upper tier COMAH site, 
will significantly affect its risk profile. 

7 EXISTING HYDROCARBON PIPELINES AND PROTECTIVE PROVISIONS 

7.1 Between the Existing VPI CHP Site and the site of the proposed OCGT Power Station run 
a series of three8 hydrocarbon pipelines. These pipelines carry liquid petroleum gas, 
gasoline, kerosene, butane and diesel. The export of those materials through the pipelines 
accounts for a volume greater than 60% of the HOR’s output of road fuel.  That therefore 
amounts to more than 6% of the country’s road fuel supply9. These existing hydrocarbon 
pipelines are therefore critical to the ongoing operation and output of the HOR.   

7.2 It should also be noted that these pipelines are different in nature to the Existing Gas 
Pipeline which is discussed elsewhere in this WR. 

7.3 The Applicant proposes to acquire rights (what we have referred to as the second category 
of rights) to cross these pipelines with gas and electricity infrastructure for its new OCGT 
Power Station.  In doing so it recognises the potential impact of those works on the existing 
hydrocarbon pipelines, and has offered protective provisions (Part 4 of Schedule 9 to the 
DCO) in order to mitigate that potential impact. 

7.4 The nature of those protective provisions are broadly that: 

(a) Plans and sections of the proposed works to cross the pipelines must be 
submitted to P66; 

 

                                                      
8 Not four, as specified in Part 4 of Schedule 9 to the DCO. 

9 The HOR being responsible for 11% of national road fuel supply.  See section 2 above. 
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(b) No works which may have an impact on the operation, maintenance or 
abandonment of the pipelines or access to them may commence until those plans 
and sections are approved; provided that 

(c) No approval may be unreasonably withheld or delayed; and 

(d) P66 may impose such reasonable requirements on the Applicant as may be 
required for the continuing safety and operational viability of the pipelines and 
P66’s requirement to have uninterrupted access to them at all times. 

7.5 Those provisions are welcome and necessary. 

7.6 However, the Applicant has entirely failed to offer the protections usually provided to 
pipeline operators in situations where their apparatus is affected by works within a DCO.  
An operative example are the protective provisions in favour of the operators of the Central 
Area Transmission System (“CATS”) high pressure gas pipeline contained within the York 
Potash Harbour Facilities Order 2016 (the “Potash DCO”).  Whilst a number of the Potash 
DCO provisions reflect that the CATS pipelines are buried and the proposed development 
was the erection of a conveyor above those pipelines, they also make provision for the 
crossing of a high value pipeline asset.  Similar crossing protections are required here. 

7.7 Particular protections for crossing pipelines which are afforded within the Potash DCO 
which are absent from the proposed protective provisions here include (references are to 
paragraphs of Schedule 9 of that DCO): 

(a) An entitlement for the owner of the pipeline to withhold its authorisation for the 
crossing works where it can reasonably demonstrate that the proposed 
development would significantly adversely affect the safety of its pipeline 
(Paragraph 6(2));  

(b) Provisions for the resolution of differences between the parties by reference to an 
expert (Paragraph 7 and 34);  

(c) 28 days’ notice of the commencement of works to be provided so that an engineer 
can observe the relevant works being carried out (Paragraph 8); 

(d) Minimum clearance required between the existing pipelines and the proposed 
development (Paragraph 17); 

(e) Monitoring of the pipelines during the carrying out of works in their vicinity 
(Paragraph 18); 

(f) Provisions for the immediate cessation of works and evacuation of personnel in 
the even the pipeline asset is damaged (Paragraph 19); 

(g) In carrying out any works the Applicant is to comply with relevant regulations 
concerning health and safety (Paragraph 20); 

(h) Restrictions on the exercise of the powers with the DCO so as to minimise impacts 
on the operation of the existing pipeline (Paragraph 24); 

(i) A requirement for the undertaker to obtain appropriate insurance before carrying 
out works which may affect the pipeline (Paragraph 26); 

(j) The payment of costs incurred by the pipeline operator in relation to the 
supervision or other engagement with the undertaker in respect of the crossing 
works (Paragraph 28); 

(k) The provision of an indemnity to the pipeline operator in respect of all damages, 
expenses, consequential loss and damages arising from the crossing works 
(Paragraph 28).   
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(l) A series of further measures requiring notice in the event of certain circumstances 
under the operation of the remainder of the order (e.g. its transfer to a third party) 
(Paragraphs 29 to 33). 

7.8 These protections are standard practice in DCOs where crossing works to a high value 
pipeline asset are proposed.  They are necessary to adequately protect P66’s interests in 
the three hydrocarbon pipelines in this instance.  A version of the protective provisions for 
the benefit of P66 which ought to be included in the present DCO for the OCGT Power 
Station (if it is to be made) are attached at Appendix 5 of this WR. 

7.9 Many of these matters could have been addressed in pre-application discussions and 
agreed with the Applicant.  However, the Applicant has failed to adequately (or at all) 
consult P66 on the terms of the proposed protective provisions.  

8 IMPACTS OF NEW RIGHTS 

8.1 The impacts of the new rights the Applicant seeks to acquire are potentially catastrophic 
to P66’s nationally significant business. 

Impact 1 - Business interruption – Existing Gas Pipeline 

8.2 P66 operates a business with a throughput somewhere in the region of 221,000 barrels a 
day.  The Applicant proposes to interfere with the existing matrix of land rights and 
protections which are essential to the safe and efficient operation of that nationally 
significant business.  

8.3 The first category of rights relating to the Existing Gas Pipeline are sought in the context 
of the Applicant’s existing leasehold rights under which it presently uses the Existing Gas 
Pipeline for the purposes of the Existing VPI CHP Plant.  Those leasehold rights carefully 
regulate the use of the pipeline within the context of P66’s existing operations.  It is only 
with that regulation that use of the pipeline within the HOR are acceptable. The current 
proposal is that the Applicant takes the right to use the Existing Gas Pipeline free from 
any such regulation, restriction, or liability.   

8.4 In particular, under the Existing Arrangements (and as outlined in Appendix 1 in detail), 
the Applicant is required to keep the Existing Gas Pipeline in good and substantial repair.  
It must avoid damage or interference to P66’s land.  It is required to indemnify P66 in the 
event of non-performance.  P66 has step in rights to repair should the Applicant default.  
The effect of the DCO would be to grant the rights sought over the Existing Gas Pipeline 
Site without any equivalent protection.   

8.5 The Applicant has failed to propose a package of measures which offer any assurances 
as to the ongoing maintenance of the Existing Gas Pipeline. 

8.6 As a result, its proposed DCO creates the opportunity for P66’s nationally significant 
business to be severely interrupted.   The cost of such an interruption to P66, the local 
economy, and the wider national economy is of an order of magnitude which dwarves the 
contribution the Applicant’s proposal would make to the national grid and energy demand.   

8.7 The ready comparison is 20% of the country’s petroleum products (the HOR), against an 
intermittent contribution to new generating capacity which at most can be said to amount 
to 0.51% of that need (the Applicant’s proposal)10.   

Impact 2 - Business interruption – hydrocarbon pipeline crossings 

8.8 The Applicant also proposes to acquire rights to cross a series of existing hydrocarbon 
pipelines which run immediately to the north of the Existing VPI CHP Site.  The 

                                                      
10 See paragraph 3.2 above. 
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deficiencies in the protective provisions offered are explained at section 7 of this WR 
above.   

8.9 On the protections offered by the Applicant at this stage there is a very real prospect that 
the crossing works may result in the interruption or interference with the use of the three 
existing hydrocarbon pipelines.  In the event of such an interruption or interference, no 
indemnity is offered to address P66's loss. 

8.10 The Applicant has therefore failed to propose a package of measures which offer 
adequate assurances that the carrying out of the crossing works to the existing 
hydrocarbon pipelines will not adversely affect the nationally significant P66 business. 

Impact 3 - COMAH classification of the HOR 

8.11 The HOR is an upper tier facility. 

8.12 The Applicant seeks to obtain unfettered rights of access over that facility.  It fails to offer 
any obligation to keep the Existing Gas Pipeline in good repair, as required under the 
Existing Arrangements.  Those two acts create real concerns that the DCO proposals will 
significantly affect the COMAH risk profile of the HOR .Given the unknown and all-
encompassing nature of the proposed  rights and how they might be exercised it would 
not be possible to carry out a risk assessment of the impact of the proposals on the HOR.  

Impact 4 - Disproportionate acquisition  

8.13 In respect of the Existing VPI CHP Site, the Applicant’s current interest under the Existing 
Arrangements expires in 2047. 

8.14 The term of the lease the Applicant has the benefit of for the OCGT Power Station is not 
specified in its Statement of Reasons11.   

8.15 In respect of the Existing Gas Pipeline Site, the Applicant’s current interest under the 
Existing Arrangements (described in Appendix 1) expires in 2047 (at the latest). 

8.16 The extent of the acquisition proposed by the Applicant in the DCO is not time-limited.  It 
is therefore disproportionate to the underlying commercial interests it is being relied on to 
serve.  The effect of this disproportionate acquisition is manifest in the effects on future 
development canvassed below. 

Impact 5 - Future development – lift and shift of Existing Gas Pipeline 

8.17 P66’s HOR site is a nationally significant business.  However, it is recognised as a tightly 
constrained refinery site, with limited development land or expansion capacity available to 
it.   

8.18 In order to protect its ability to develop the HOR as it saw fit in light of changing 
circumstances over time, P66 included the usual “lift and shift” diversion provisions within 
the Existing Arrangements for the Existing Gas Pipeline.  That is, at its election (in the 
event planning permission is obtained), P66 can require the Applicant to divert the Existing 
Gas Pipeline.  The diversion provisions are explained in Appendix 1 to this WR. 

8.19 The rights the Applicant proposes to acquire over the Existing Gas Pipeline Site do not 
involve any provisions.  Accordingly, should P66 wish to redevelop its Tank Farm in an 
alternative arrangement, or expand those operations into adjoining land, or carry on a new 
process on land adjoining the Tank Farm which is subject to the Existing Gas Pipeline, it 
will be stymied from doing so in the absence of such provisions. 

Impact 6 - Future development – Existing VPI CHP 

                                                      
11 See for example paragraph 4.4.1 
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8.20 The Existing VPI CHP Site would, absent the proposed DCO, become vacant and 
returned to P66 for its future use in 2047.  That is a significant plot of development land 
which could be put to any manner of future development needs of the P66 business. 

8.21 However, the nature of the rights sought by the Applicant would see that site encumbered 
with gas, electricity, and other service infrastructure for the benefit of the adjoining OCGT 
Power Station Site. 

8.22 The future development of this site for an extension of operations relating to the HOR is 
expressly acknowledged, and has policy support, in the North Lincolnshire Local Plan at 
paragraph 5.3.1: 

“This policy also ensures that existing companies [in the South Humber Bank Industrial 
Area] can in principle extend their operations onto adjacent land already in their 
ownership. In particular this will be acceptable on land between the existing refineries and 
at Rosper Road not defined as buffer areas.” 

8.23 It is entirely inappropriate and disproportionate for the Applicant to seek to acquire new 
rights which have the impacts on P66’s future development of its HOR in this way. 

9 EXTINGUISHMENT OF EASEMENTS AND RIGHTS 

9.1 The effect of Article 22 is to extinguish private rights and restrictions over land.  These are 
those easements or other private rights identified at Part 3 of the Applicant’s BOR. 

Easements/wayleaves where P66 is the freehold owner 

9.2 P66 is identified as a party with the benefit of an “easement/wayleave” in respect of a 
large number of land plots in Part 3 of the BOR.  For the vast majority of those plots, P66 
is the freehold owner of those plots (as identified in Part 1 of the BOR).  The Applicant 
must therefore identify the specific easement or wayleave it believes P66 has the benefit 
of in respect of those plots where it is also the freehold owner. 

9.3 Absent any explanation it is considered that the inclusion of reference to an 
“easement/wayleave” for P66’s benefit is in error, and reference to P66 should be 
removed from the following plots within Part 3 of the BOR: Plots 9 to 40, 42, 43, 46 to 58. 

Rosper Road  

9.4 There is one instance in which the Applicant proposes to extinguish the benefit of an 
easement or wayleave available to P66 in third party land.  That is its right to retain 
apparatus in Rosper Road in respect of plot 8. 

9.5 The only apparatus that P66 has within Rosper Road at this location is the three 
hydrocarbon pipelines referred to above in section 7.  For the reasons outlined in that 
section, it is entirely inappropriate for the Applicant to seek to extinguish P66’s rights to 
retain those pipelines in this plot.  It can only be assumed that the Applicant has include 
this provision in error.   

10 HISTORY OF NEGOTIATION 

10.1 The Applicant provides an incomplete account of negotiations with P66 at Table 6.1 of its 
Statement of Reasons – see in particular page 27 onwards.  P66’s commentary (in italics 
and underlined) appears at Appendix 6 to this WR.  The Applicant has failed to discharge 
its obligation to acquire land by negotiation where practicable (paragraph 25 of the 
Guidance). 

10.2 The key issues in negotiations to date have been: 

(a) The Applicant has failed to provide details of the commercial terms of what it 
would be prepared to pay for the rights it seeks over P66’s HOR; 
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(b) The Applicant has failed to provide protections which offer an equivalent level of 
protection to P66 and the HOR as those contained within the Existing 
Arrangements; 

(c) In particular, the Applicant has failed to provide P66 with evidence that the 
covenant strength of the Applicant, by which we mean the applicant company’s 
ability to fulfil its financial obligations, is comparable to the counter party under the 
Existing Arrangements i.e. the existing operator of the Existing VPI CHP Site; snf 

(d) The Applicant has failed to identify how the covenants provided under the Existing 
Arrangements would interact with the rights it seeks under the DCO. 

10.3 Attempts to acquire by agreement have so far failed; but the reason for that failure is the 
Applicant’s failure to provide P66 with the information it has sought in the discussions 
which have occurred to date.  This is apparent from a brief review of P66’s commentary 
at Appendix 6.  The information requested by P66 is a reasonable minimum that an 
operator of a facility such as the HOR may be expected to ask to see before It grants 
rights over its nationally significant facility to a third party.  The Applicant’s failure to provide 
that information means that it cannot show it has sought to acquire the rights it seeks by 
negotiation “where practicable”.   

11 EXAMINING AUTHORITY QUESTIONS 

11.1 The ExA’s written questions of Thursday 15 August 2019 included one direct specifically 
at P66: 

Q 1.2.6. “Please provide an update on discussions in relation to the matters raised by 
Phillips 66 as part of their Relevant Representation. 

Please provide confirmation that the works will not affect the Control of Major Accident 
Hazards risk profile of the Humber Refinery.” 

11.2 The Applicant has not sought to engage with P66 on the matters raised in its Relevant 
Representation, and expanded upon in this WR. 

11.3 P66 respectfully suggests that the second part of the question ought to be addressed at 
both the works authorised by the proposed DCO, and the compulsory powers of 
acquisition sought by the Applicant over P66’s land at the HOR which is subject to the 
COMAH regime. 

11.4 In that regard, P66 cannot confirm that the risk profile will not be affected by the DCO. To 
the contrary, for the reasons particularised within this WR, the risk profile for the HOR may 
be significantly affected by the DCO 

12 ACCOMPANIED SITE VISIT 

12.1 It is noted that the Applicant has provided (at deadline 1) a proposed itinerary for the 
accompanied site visit (ASI).  In its deadline 1 submission, P66 suggested to the ExA that 
it would be sensible for the ASI to encompass the HOR.  It is hoped that this WR 
demonstrates why that is the case, and why it is essential that the ExA is able to see the 
context of the Existing Gas Pipeline from within the Tank Farm of the HOR. 

12.2 If the ASI is to include the HOR, P66 will require at least two weeks’ notice, together with 
details of the parties attending the site visit.  The HOR is an upper tier COMAH facility, 
and these controls are necessary to manage the risk of that facility. 

13 P66 OBJECTION  

13.1 For the reasons outlined in this Written Representation there is no compelling case in the 
national interest for the compulsory acquisition of the rights sought by the Applicant over 
P66’s land and infrastructure.  The Applicant has failed to comply with Government 
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Guidance on consideration of alternatives to the compulsory acquisition of land and rights.  
The Applicant has also failed to comply with the Guidance in so far as it relates to the 
negotiated acquisition of the rights sought. 

13.2 In particular, P66 objects to: 

(a) The compulsory acquisition of the first category of rights; being plots plot numbers 
33, 39 to 40, and 42 to 58.  Those plots should be removed from the proposed 
DCO; 

(b) The compulsory acquisition of the second category of rights without adequate 
protection provisions being imposed on any DCO; these are the rights sought over 
plot 17.  Adequate protective provisions would be those included at Appendix 5 
to this WR; 

(c) The compulsory acquisition of the third category of rights; being plots plot 
numbers 16, 20, 23, 24, 28 to 30 and 35.  Those plots should be removed from 
the proposed DCO;  

(d) The compulsory acquisition of the fourth category of rights; being plots plot 
numbers 7 to 15, 18, 19, 21, 22, 25 to 27, 31, 32 and 34 to 38.  Those plots should 
be removed from the proposed DCO; 

(e) The compulsory extinction of unspecified easements or wayleaves in respect of 
plots 10 to 40, 42, 43, 46 to 58.  Reference to P66 in Part 3 of the Book of 
Reference should be removed from these plots; and 

(f) The compulsory extinction of easements or wayleaves in respect of plot 8.  
Reference to P66 in Part 3 of the Book of Reference should be from this plot. 

13.3 P66 reserves the right to expand on the arguments outlined in this WR in response to how 
the Applicant’s case is promoted through the DCO examination, and in response to further 
questions from the ExA. 

13.4 P66 seeks its costs of engaging in the DCO process, in accordance with the Secretary of 
State’s Guidance ‘Awards of costs: examinations of applications for development consent 
orders’, which provides that (page 13, Part D, paragraph 2): 

“Where the objections to a compulsory acquisition request have neither been disregarded 
by the Examining Authority nor withdrawn before the decision of the Secretary of State on 
a development consent application and the objectors have been successful in objecting 
to the compulsory acquisition request, an award of costs will normally be made against 
the applicant for development consent and in favour of the objectors...” 

13.5 Any ExA cost award would of course only be made at the close of examination.  However, 
P66 wishes both the ExA and the Applicant to be aware of its intentions in that regard. 

 

 

Burges Salmon LLP 

On behalf of Phillips 66 Limited 

11 September 2019 
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TABLE 1 – EXISTING GAS PIPELINE SITE  

This table relates to P66’s interest in the Existing Gas Pipeline Site; plots 33, 39 to 40, and 42 to 58. 

Note: defined terms are as they appear in the example of the Pipeline Lease at Appendix 2 (as varied by Appendix 3) 

Existing Arrangements Proposed DCO rights Impacts 

The Demised Land is the subsoil and undersurface of a 
strip of land one metre wide. 

The rights sought in respect of the 
Existing Pipeline Site are (a) and (f) of 
Table 5 to Schedule 6 of the DCO, 
namely: 

(a) to pass and repass on foot, with or 
without vehicles, plant or machinery; and 

(f) to retain, use, maintain, inspect, alter, 
remove, refurbish, reconstruct, replace, 
protect and improve an underground gas 
pipeline, control systems and cables and 
any other ancillary apparatus and any 
other works as necessary. 

 

The Specified Rights include a Construction and 
Maintenance Strip up to 26 metres in width which the 
Applicant may enter at all reasonable times subject to the 
route to be used for access to that strip being agreed with 
P66 

The SOR at paragraph 2.4.4 indicates 
that the rights are sought over the 
Existing Gas Pipeline on a similar width 
i.e. 13m either side of the pipeline.  
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Existing Arrangements Proposed DCO rights Impacts 

 
 
 

The Applicant offers to P66 a series of guarantees about 
the manner in which it will operate its rights to use the 
Existing Gas Pipeline including (but not limited to): 

  

To avoid damage or interference to P66’s land (clause 
4.2) 

There is no equivalent provision 
provided within the DCO. 

P66 would have no equivalent protection to that offered 
under the Existing Arrangements. 

To reinstate the Construction and Maintenance Strip 
(clause 4.3) 

There is no equivalent provision 
provided within the DCO 

Failure to reinstate the Existing Gas Pipeline Site has the 
potential to interrupt P66’s use of the Tank Farm and the 
production of petroleum based products at the HOR. 

To keep the pipeline in good repair (clause 4.5) There is no equivalent provision 
provided within the DCO 

There is no equivalent provision within the DCO which 
compels the Applicant to keep the pipeline in good repair. 
This is a critical omission with potentially catastrophic 
implications from a health and safety perspective.  It also 
has the potential to interrupt P66’s use of the Tank Farm 
and the production of petroleum based products at the 
HOR. 

To perform the Diversion Provisions which can be relied 
on to divert the pipelines, render them compatible with 
development, or give rise to a compensation claim, in the 
event P66 wishes to develop the Existing Gas Pipeline 
Site (clause 4.6) 

There is no equivalent provision 
provided within the DCO 

Under the Existing Arrangements P66 at its election can 
require the realignment of the gas pipeline; whether to 
enable expansion of its operations on land not currently 
part of the operational HOR, or to rearrange existing 
operations in a more efficient manner.  The DCO would 
remove that right from P66.  The potential implications on 
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Existing Arrangements Proposed DCO rights Impacts 

the expansion and / or efficient operation of the HOR at 
significant. 

To comply with detailed terms and conditions concerning 
its use of the land (clause 4.8).  These include providing 
notice of entry to the land for inspection and repair 
purposes (Schedule 3 paragraph 19), limits on the land 
to which the Applicant has access (Schedule 3 paragraph 
21) and general controls on behaviour on land (Schedule 
3 paragraph 23). 

There is no equivalent provision 
provided within the DCO 

P66 would have no equivalent protection to that offered 
under the Existing Arrangements. 

To yield up the land on expiry of the term (i.e. in July 
2027, subject to the Applicant’s ability to call for new 
leases through to 2047) (clause 4.9) 

There is no equivalent provision 
provided within the DCO 

The DCO would transfer the rights to the Existing Gas 
Pipeline Site to the Applicant in perpetuity.  That is 
disproportionate to its existing lease term of the Existing 
CPI CHP Site, and the term of the lease we are told it has 
the option to take from Total for the proposed OCGT Power 
Station Site (see 6.3.2 of the SOR).  

To comply with Applicable Legislation in its demise 
(clause 4.10) 

There is no equivalent provision 
provided within the DCO 

P66 would have no equivalent protection to that offered 
under the Existing Arrangements.  In the event that failure 
to comply with relevant legislation and guidance led to the 
failure to keep the pipeline in good repair, that is a critical 
omission with potentially catastrophic implications from a 
health and safety perspective.  It also has the potential to 
interrupt P66’s use of the Tank Farm and the production of 
petroleum based products at the HOR. 

To provide information to P66 on request (clause 4.11) There is no equivalent provision 
provided within the DCO 

P66 would have no equivalent protection to that offered 
under the Existing Arrangements.   
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Existing Arrangements Proposed DCO rights Impacts 

To indemnify P66 against all losses as a result of breach 
of the Pipeline Lease (clause 4.12) 

There is no equivalent provision 
provided within the DCO 

The absence of an obligation on the Applicant to keep the 
pipeline in good repair makes the absence of an indemnity 
in P66’s favour in the event of loss arising a critical 
omission.   

To remedy all defects notified by P66 within two months 
(clause 4.14) 

There is no equivalent provision 
provided within the DCO 

P66 would have no equivalent protection to that offered 
under the Existing Arrangements.   

To permit entry to P66 to the Demised Land for inspection 
purposes (clause 4.15) 

There is no equivalent provision 
provided within the DCO 

P66 would have no equivalent protection to that offered 
under the Existing Arrangements.   

A restriction on alienation of the Demised Land (clause 
4.17) 

There is no equivalent provision 
provided within the DCO 

P66 would have no equivalent protection to that offered 
under the Existing Arrangements.    This is acritical 
omission given the COMAH classification of the HOR. 

To perform additional specific and detailed obligations in 
respect of contaminated land, including the provision of a 
tailored indemnity (clause 6) 

There is no equivalent provision 
provided within the DCO 

The absence of an obligation on the Applicant to keep the 
pipeline in good repair makes the absence of provisions 
relating to contaminated land a critical omission.   

The Pipeline Lease is to terminate automatically in the 
event that the lease for the Existing VPI CHP Site 
determines (clause 8.14) 

There is no equivalent provision 
provided within the DCO 

The DCO would transfer the rights to the Existing Gas 
Pipeline Site to the Applicant in perpetuity.  That is 
disproportionate to its existing lease term of the Existing 
CPI CHP Site, and the term of the lease we are told it has 
the option to take from Total for the proposed OCGT Power 
Station Site (see 6.3.2 of the SOR). 
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TABLE 2 – EXISTING VPI CHP SITE  

This table relates to P66’s interests in the Existing VPI CHP Site, and the third and fourth categories of rights the Applicant proposes to acquire, being: 

(a) Rights to run electricity or gas connections across the Existing VPI CHP Plant Site: plots 16, 20, 23, 24, 28 to 30 and 35; and 

(b) Other rights for access, other service connection or temporary use: 7 to 15, 18, 19, 21, 22, 25 to 27, 31, 32 and 34 to 38. 

Note: defined terms are as they appear in the CHP Lease at Appendix 4  

Existing Arrangements Proposed DCO rights Impacts 

The Term of the Applicant’s existing lease runs to 12 
February 2027 (clause 3) 

There is no time limitation on the third or 
fourth category of rights sought by the 
Applicant.    

The rights sought over this land are 
those detailed in respect of the relevant 
plots identified above at Schedule 6 of 
the draft DCO. 

The Applicant will encumber the fee simple of the Existing 
VPI CHP Site with the rights to  

To comply with all present and future Enactments relating 
to the sure of the Premises (clause 3) 

There is no equivalent provision 
provided within the DCO 

P66 would have no equivalent protection to that offered 
under the Existing Arrangements in respect of the 
additional gas and electricity infrastructure the Applicant 
proposes to install on the Existing VPI CHP Site. 

To maintain the Premises in good repair in accordance 
with Good Industry Practice (clause 6) 

There is no equivalent provision 
provided within the DCO 

P66 would have no equivalent protection to that offered 
under the Existing Arrangements in respect of the 
additional gas and electricity infrastructure the Applicant 
proposes to install on the Existing VPI CHP Site. 

A restriction on alienation with P66’s consent (clause 12) There is no equivalent provision 
provided within the DCO 

P66 would have no equivalent protection to that offered 
under the Existing Arrangements in respect of the 
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Existing Arrangements Proposed DCO rights Impacts 

additional gas and electricity infrastructure the Applicant 
proposes to install on the Existing VPI CHP Site. 

To indemnify P66 against all liabilities arising out of any 
breach of the Applicant’s covenants under the CHP 
Lease (clause 15) 

There is no equivalent provision 
provided within the DCO 

P66 would have no equivalent protection to that offered 
under the Existing Arrangements in respect of the 
additional gas and electricity infrastructure the Applicant 
proposes to install on the Existing VPI CHP Site. 

To yield up the Premises on expiry of the Term and to 
take responsibility for decommissioning works on the site 
(clauses 17 and 18).  Financial security is to be provided 
to support its decommissioning obligations pursuant to 
clause 18.3. 

There is no equivalent provision 
provided within the DCO 

The absence of any requirement to yield up the land the 
subject of the new rights has the effect of preventing P66 
of using the Existing VPI CHP Site for any other purpose 
following the expiry of the Term of the CHP Lease.   

Whilst the Applicant has not provided details of the term of 
its option for the proposed OCGT Power Station Site, if 
those terms are for less than a freehold interests, the 
Applicant also seeks to acquire rights for grid connection 
infrastructure which exceed the term of its Power Station 
Site.  Such acquisition is disproportionate. 
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The Lease of the Existing Gas Pipeline from Conoco Limited (now P66) to Immingham CHP 
LLP dated 16 February 2005
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The Deed of Variation between P66 and Immingham CHP LLP dated 23 July 2013
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The Lease of the Existing VPI CHP Plant Site to VPI Immingham LLP dated 29 August 2013 
(the “CHP Lease”)
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P66’s proposed protective provisions
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 PART 4  

FOR THE PROTECTION OF PHILLIPS 66 LIMITED 

Benefit of protective provisions 

34.—(1) The following provisions of this Part of this Schedule have effect for the benefit of any 
owner of the protected land and any owner or operator of a pipeline within the pipeline corridor, 
unless otherwise agreed between the undertaker and the said owner or operator. 

Interpretation 

35. In this Part of this Schedule— 
“affected assets” means 
apparatus on or above ground which would be physically affected by the relevant works; 
“apparatus” means pipelines and cables and includes— 
(a) any structure existing at the time when a particular action is to be taken under this Part of 

this Schedule in which apparatus is or is to be lodged or which will give access to apparatus; 
(b) any cathodic protection, coating or special wrapping of the apparatus; and 
(c) all ancillary apparatus properly appurtenant to the pipelines, that would be treated as being 

associated with a pipe or systems of pipes under section 65(2) of the Pipe-Lines Act 
1962(a), as if the pipelines were a “pipe-line” in section 65(1) of that Act; 

“construction access plan” means a plan identifying how access will be maintained to pipelines 
and the protected crossings during the proposed construction or maintenance work including— 
(a) any restrictions on general access by owners of the protected land and operators of the 

pipelines, including the timing of restrictions; 
(b) details of how the needs and requirements of owners of the protected land and operators of 

the pipelines have been taken into account in preparing the plan; 
(c) details of how uninterrupted and unimpeded emergency access with or without vehicles 

will be provided at all times for owners of the protected land and operators of the pipelines; 
and 

(d) details of how reasonable access with or without vehicles will be retained or an alternative 
provided for owners of the protected land and operators of the pipelines to inspect, repair, 
replace and maintain and ensure the continuing safety and operation or viability of the 
pipelines and protected crossings; 

“construction or maintenance works” means any works to construct, maintain, or decommission 
the authorised development; 
“damage” includes all damage including in relation to a pipeline leakage and the weakening of 
the mechanical strength of a pipeline; 
“engineer” means an engineer appointed by an owner or operator of a pipeline for the purposes 
of this Order; 
“operator” means any person who is responsible for the construction, operation, use, 
maintenance or renewal of any pipeline; 
“owner” means 
any person 

(i) with an interest in a pipeline in the protected land; 

                                                                                                                                            
(a) 1962 c. 58. Section 65 was amended by section 89(1) of, and paragraphs 1 and 2 of Schedule 2 to, the Energy Act 2011 (c.16), 

S.I. 2000/1937 and S.I. 2011/2305.  
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(ii) with rights in, on, under or over the protected land 
 “P66” means Phillips 66 Limited (Company number 00529086); 
“pipelines” means 3 pipelines located in the pipeline corridor crossing the Order limits owned 
and operated by P66 used at various times for the passage of multi-purpose hydrocarbon fuels 
and all ancillary apparatus including such works and apparatus properly appurtenant to the 
pipelines as are specified by section 65(2) of the Pipe-lines Act 1962(a); 
“pipeline corridor” means the corridor shown coloured [ ] on the pipeline corridor plans; 
“pipeline corridor plans” means the plans certified by the Secretary of State as the pipeline 
corridor plans for the purposes of this Order; 
“protected land” means such parts of the Order land as fall within the pipeline corridor; 
“relevant work” means a work which may have an effect on the operation, maintenance, 
abandonment of or access to any pipeline; 
“works details” means the following— 
(a) a description of the proposed works together with plans and sections of the proposed works 

where such plans and sections are reasonably required to describe the works concerned or 
their location; 

(b) of any pipelines affected by the oversailing provisions in paragraph 4.1, including details 
of the proposed clearance; 

(c) details of the undertaker and their principal contractors’ management of change procedures; 
(d) details of the traffic management plan, which plan must include details of vehicle access 

routes for construction and operational traffic and which must assess the risk from vehicle 
movements and include safeguards to address identified risks; 

(e) details of the electrical design of the authorised works in sufficient detail to allow an 
independent specialist to assess whether AC interference from the authorised development 
may cause damage to any pipeline; 

(f) details of the means by which the pipeline can be properly inspected and if necessary 
repaired during the construction and operation of the authorised development; 

(g) details of the emergency response plan as prepared in consultation with local emergency 
services and the pipeline operators; 

(h) details of the assessment and monitoring work to be undertaken both prior to the 
construction of the authorised development and during the operation of the authorised 
development to ascertain any change or damage to any pipeline cathodic protection system 
and the proposed remedial works; and 

(i) any further particulars provided in accordance with paragraph 36(2). 

Authorisation of works details affecting pipelines or protected crossings 

36.—(1) Before commencing any part of a relevant work the undertaker must submit to the 
owners and any operators of any affected asset the works details and obtain a written 
acknowledgement of receipt of those works details from them in relation to the affected asset 
concerned. 

(2) The undertaker must as soon as reasonably practicable provide such further particulars as the 
owner or operator of any affected asset may, within 45 days from the receipt of the works details 
under sub-paragraph (1), reasonably require. 

37. No part of a relevant work is to be commenced until one of the following conditions has been 
satisfied— 

(a) the works details supplied in respect of that relevant work under paragraph 36 have been 
authorised by the owner and operator of all the affected assets; or 

(b) the works details supplied in respect of that relevant work under paragraph 36 have been 
authorised by an expert under paragraph 39(3); or 
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(c) authorisation is deemed to have been given in accordance with paragraph 39(1). 

38.—(1) Any authorisation by the owner or operator of an affected asset required under 
paragraph 37(a) must not be unreasonably withheld but may be given subject to such reasonable 
conditions as the owner or operator of the affected asset may require to be made for— 

(a) the continuing safety and operation or viability of the affected asset; and 
(b) the requirement for the owner and operator of the affected asset to have— 

(i) uninterrupted and unimpeded emergency access with or without vehicles to the 
affected asset at all times; and 

(ii) reasonable access with or without vehicles to inspect, repair, replace and maintain and 
ensure the continuing safety and operation or viability of the affected asset. 

(2) Where the owner or operator of the pipelines can reasonably demonstrate that the authorised 
development will significantly adversely affect the safety of the pipelines the owner or operator is 
entitled to withhold their authorisation until the undertaker can demonstrate to the reasonable 
satisfaction of the owner or operator that the authorised development will not significantly adversely 
affect the safety of the pipelines. 

(3) The authorised development must be carried out in accordance with the works details 
authorised under paragraph 37 and any conditions imposed on the authorisation under paragraph 
38(1). 

(4) Where there has been a reference to an expert in accordance with paragraph 39(2) and the 
expert gives authorisation, the authorised development must be carried out in accordance with the 
authorisation and conditions contained in the award of the expert under paragraph 39(3). 

39.—(1) In the event that— 
(a) no response has been received to the submission of the works details under paragraph 37 

within 45 days of the undertaker obtaining a written acknowledgment of receipt from a 
specified person under paragraph 36(1) and no further particulars have been requested 
under paragraph 36(2); or 

(b) authorisation has not been given within 30 days of the undertaker obtaining a written 
acknowledgment of receipt from a specified person of the further particulars supplied under 
paragraph 36(2), 

approval of the works details is to be deemed to be given and the relevant works may commence. 
(2) In the event that— 

(a) the undertaker considers that the owner or operator has unreasonably withheld its 
authorisation under paragraph 38(1); or 

(b) the undertaker considers that an owner or operator has given its authorisation under 
paragraph 38(1) subject to unreasonable conditions,  

the undertaker may refer the matter to an expert for determination under paragraph 55. 
(3) Where the matter is referred to an expert under paragraph 39(2) the expert is to determine 

whether or not authorisation should be given and, if so, the conditions which should reasonably be 
attached to the authorisation under sub-paragraphs (a) and (b) of paragraph 38(1). 

(4) Where the undertaker considers that the owner or operator of the pipelines has unreasonably 
withheld its authorisation under paragraph 38(2) then the matter may be referred to an expert on the 
application of either party (after giving notice in writing to each other) appointed by the secretary 
of the United Kingdom Onshore Pipeline Association for determination under paragraph 55. 

Notice of works 

40. The undertaker must provide to the owner and operator of an affected asset a minimum of 28 
days’ notice prior to commencing any relevant work in order that an engineer can be made available 
to observe the relevant works and, when required, advise on the necessary safety precautions. 
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Further provisions about works 

41.—(1) Before carrying out a relevant work the undertaker must— 
(a) provide the owners and any operators of any affected asset with baseline data for any 

existing cathodic protection of the asset; and 
(b) carry out a pipeline settlement and stress analysis to demonstrate any potential pipeline 

movement will not present an integrity risk to the affected asset. 

42.—(1) A minimum clearance of 1500 millimetres must be maintained between any part of the 
authorised development and any affected asset unless otherwise agreed with the owner and operator 
of the affected asset. 

Monitoring for damage to pipelines 

43.—(1) When carrying out the relevant work the undertaker must monitor the relevant affected 
assets to establish whether damage has occurred. 

(2) Where any damage occurs to an affected asset as a result of the relevant work, the undertaker 
must immediately cease all work in the vicinity of the damage and must notify the owner and 
operator of the affected asset to enable repairs to be carried out to the reasonable satisfaction of the 
owner and operator of the affected asset. 

(3) If damage has occurred to an affected asset as a result of relevant work the undertaker will, at 
the request and election of the owner or operator of the affected asset— 

(a) afford the owner or operator of the affected asset all reasonable facilities to enable it to 
fully and properly repair and test the affected asset and pay to the owner or operator its 
costs incurred in doing so including the costs of testing the effectiveness of the repairs and 
cathodic protection and any further works or testing shown by that testing to be reasonably 
necessary; or 

(b) fully and properly repair the affected asset as soon as reasonably practicable, in which case 
the repairs must be properly tested by the undertaker and be shown to the satisfaction of 
the owner or operator of the affected asset to have effectively repaired the affected asset 
before any backfilling takes place. 

(4) Where testing has taken place under sub-paragraph (3)(b), the undertaker must (except where 
an owner or operator of the affected asset agrees otherwise in writing) provide it with a copy of the 
results of such testing prior to any backfilling. 

(5) Following the completion of a relevant work if damage is found to have occurred to an affected 
asset as a result of the relevant work, sub-paragraphs (2) to (4) of this paragraph apply to that 
damage. 

(6) In relation to the approved assessment and monitoring work to be undertaken both prior to the 
construction of the authorised development and during the operation of the authorised development 
to ascertain any change or damage to any pipeline cathodic protection system, the undertaker must 
undertake any necessary remedial work. 

(7) In the event that the undertaker does not carry out necessary remedial work in a timely manner 
then the affected owner is entitled, but not obliged, to undertake the necessary remedial work and 
recover the cost of doing so from the undertaker. 

44.—(1) If any damage occurs to a pipeline causing a leakage or escape from a pipeline, all work 
in the vicinity must cease and the owner and operator of the pipeline must be notified immediately. 

(2) Where there is leakage or escape of gas, the undertaker must immediately— 
(a) remove all personnel from the immediate vicinity of the leak; 
(b) inform the owner and operator of the relevant pipeline; 
(c) prevent any approach by the public, extinguish all naked flames and other sources of 

ignition for at least 350 metres from the leakage; and 
(d) assist emergency services as may be requested. 
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Compliance with requirements, etc. applying to the protected land 

45.—(1) Subject to sub-paragraph (2), in undertaking any works in relation to the protected land 
or exercising any rights relating to or affecting owners of the protected land, the undertaker must 
comply with such conditions, requirements or regulations relating to health, safety, security and 
welfare as are operated in relation to access to or activities in the protected land. 

(2) The undertaker is not bound by any condition, requirement or regulation that is— 
(a) introduced after the date on which notice of the works was given under paragraph 40 ; or 
(b) determined by the expert following a determination under paragraph 55 to unreasonably— 

(i) create significant engineering, technical or programming difficulties; or 
(ii) materially increase the cost of carrying out the works. 

(3) Sub-paragraph (2) does not apply if the condition, requirement or regulation was introduced 
by way of legislation, direction or policy of the government, a relevant government agency, a local 
authority (exercising its public functions) or the police. 

Restriction on exercising powers 

46.—(1) The undertaker must not in the exercise of the powers conferred by this Order acquire, 
appropriate, extinguish, suspend or override any rights in the protected land if the authorised 
development can reasonably and practicably be carried out without such acquisition, appropriation, 
extinguishment, suspension or override. 

(2) The undertaker must in the exercise of the powers conferred by this Order at all times act so 
as to minimise, as far as reasonably practicable, any detrimental effects on owners of the protected 
land and operators of the pipelines, including any disruption to access and supplies of utilities and 
other services that are required by them in order to carry out their operations. 

Insurance 

47.—(1) Before carrying out any part of the authorised development on the protected land, the 
undertaker must put in place a policy of insurance with a reputable insurer against its liabilities 
under paragraph 49 in accordance with the terms and level of cover notified under sub-paragraph 
(2) or, in the case of dispute, in accordance with the terms and level of cover determined by an 
expert under paragraph 55, and evidence of that insurance must be provided on request to owners 
of the protected land and operators of pipelines. 

(2) Not less than 30 days before carrying out any part of the authorised development on the 
protected land or before proposing to change the terms of the insurance policy, the undertaker must 
notify the owners of the protected land and operators of pipelines of details of the terms of the 
insurance policy that it proposes to put in place, including the proposed level of the cover to be 
provided. 

(3) The undertaker must maintain insurance in relation to the authorised development affecting 
owners of the protected land and operators of pipelines during the construction, operation, 
maintenance, repair and decommissioning of the authorised development in the terms and at the 
level of cover specified in sub-paragraph (2) or at such level as may otherwise be determined by an 
expert under paragraph 55. 

48.—(1) If an owner of the protected land or operator of a pipeline has a dispute about the 
proposed insurance (including the terms or level of cover) to be provided under paragraph 47— 

(a) the owner of the protected land or operator of a pipeline may refer the matter to an expert 
for determination under paragraph 55; and 

(b) the undertaker may put in place an insurance policy it considers to be appropriate and 
continue with the authorised development at its own risk whilst the determination under 
paragraph 55 is complete, following which the undertaker must adjust the insurance policy 
if necessary to accord with the determination. 
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Costs 

49.—(1) The undertaker must repay to owners of the protected land and operators of the pipelines 
all reasonable fees, costs, charges and expenses reasonably incurred by them in relation to these 
protective provisions in respect of— 

(a) authorisation of works details submitted by the undertaker under paragraph 36 and the 
imposition of conditions under paragraph 38; 

(b) the engagement of an engineer and their observation of the authorised works affecting the 
pipelines and the provision of safety advice under paragraph 40; 

(c) the repair and testing of a pipeline or protected crossing under paragraph 43; and 
(d) considering the adequacy of the terms and level of cover of any insurance policy proposed 

or put in place by the undertaker under paragraph 47,  
including the reasonable costs incurred by owners and operators in engaging and retaining such 
external experts, consultants and contractors as may be reasonably necessary to allow the owner or 
operator to carry out its functions under these protective provisions. 

(2) The undertaker must indemnify and keep the owners of the protected land and operators of the 
pipelines indemnified against all reasonable costs, charges, damages and expenses, and against 
consequential loss and damage, which may be occasioned or reasonably incurred by the owners and 
operators— 

(a) by reason of the construction, operation, maintenance, repair and decommissioning of the 
authorised development or the failure of it; or 

(b) by reason of any act or omission of the undertaker or of any person in its employ or of its 
contractors or others whilst engaged upon the construction, operation, maintenance, repair 
and decommissioning of the authorised development, 

and the fact that any act or thing may have been done by the owner of protected land or operator of 
a pipeline on behalf of the undertaker or in accordance with plans approved by or on behalf of the 
owner or operator or in accordance with any requirement of the engineer appointed by the owner or 
operator or under his supervision does not (if it was done without negligence on the part of the 
owner or operator or of any person in their employ or of its contactors or agents) excuse the 
undertaker from any liability under the provisions of this sub-paragraph. 

(3) An owner or operator must give the undertaker reasonable notice of any claim or demand 
under sub-paragraph (2) and no settlement or compromise of such a claim or demand is to be made 
without the prior consent of the undertaker. 

(4) An owner or operator must, on receipt of a request from the undertaker, from time to time 
provide the undertaker free of charge with written estimates of the costs, charges, expenses and 
other liabilities for which the undertaker is or will become liable under this Part of this Schedule 
and with such information as may reasonably enable the undertaker to assess the reasonableness of 
any such estimate or claim made or to be made under this Part of this Schedule. 

(5) In the assessment of any sums payable to an owner or operator under this Part of this Schedule 
there must not be taken into account any increase in the sums claimed that is attributable to any 
action taken by, or any agreement entered into by, the owner or operator if that action or agreement 
was not reasonably necessary and was taken or entered into with a view to obtaining the payment 
of those sums by the undertaker under this Part of this Schedule or increasing the sums so payable. 

Further protection in relation to the exercise of powers under the Order 

50. The undertaker must give written notice to the owners of the protected land and the operators 
of pipelines of the terms and level of cover of any guarantee or alternative form of security put in 
place and any such notice must be given no later than 28 days before any such guarantee or 
alternative form of security is put in place specifying the date when the guarantee or alternative form 
of security comes into force. 

51. The undertaker must give written notice to the owners of the protected land and the operators 
of pipelines if any application is proposed to be made by the undertaker for the Secretary of State’s 
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consent under article 7 (consent to transfer benefit of Order), and any such notice must be given no 
later than 28 days before any such application is made and must describe or give (as appropriate)— 

(a) the nature of the application to be made; 
(b) the extent of the geographical area to which the application relates; and 
(c) the name and address of the person acting for the Secretary of State to whom the application 

is to be made. 

52. The undertaker must, when requested to do so by an owner of the protected land or an operator 
of a pipeline, provide it with a complete set of the documents submitted to and certified by the 
Secretary of State in accordance with article 39 (certification of plans etc.) in the form of a computer 
disc with read only memory. 

53. The authorised development must be carried out in accordance with the methods and measures 
set out in the relevant constructability notes. 

54. Prior to the commencement of the authorised development the undertaker must prepare an 
emergency response plan following consultation with the local emergency services and provide a 
copy of that plan to the owners of the protected land and the operators of the pipelines. 

Expert determination 

55.—(1) Except as provided in sub-paragraph (7), article 42 (arbitration) does not apply to this 
Part of this Schedule. 

(2) Any difference under this Part of this Schedule must be referred to and settled by a single 
independent and suitable person who holds appropriate professional qualifications and is a member 
of a professional body relevant to the matter in dispute acting as an expert, such person to be agreed 
by the differing parties or, in the absence of agreement, identified by the President of the Institution 
of Civil Engineers. 

(3) All parties involved in settling any difference must use best endeavours to do so within 21 
days from the date of a dispute first being notified in writing by one party to the other and in the 
absence of the difference being settled within that period the expert must be appointed within 28 
days of the notification of the dispute. 

(4) The fees of the expert are payable by the parties in such proportions as the expert may 
determine or, in the absence of such determination, equally. 

(5) The expert must— 
(a) invite the parties to make submission to the expert in writing and copied to the other party 

to be received by the expert within 21 days of the expert’s appointment; 
(b) permit a party to comment on the submissions made by the other party within 21 days of 

receipt of the submission; 
(c) issue a decision within 42 days of receipt of the submissions under paragraph (b); and 
(d) give reasons for the decision. 

(6) The expert must consider where relevant— 
(a) the development outcome sought by the undertaker; 
(b) the ability of the undertaker to achieve its outcome in a timely and cost-effective manner; 
(c) the nature of the power sought to be exercised by the undertaker; 
(d) the nature of any operation or development undertaken or proposed to be undertaken by 

any party other than the undertaker; 
(e) the ability of any party other than the undertaker to undertake a relevant operation or 

development in a timely and cost-effective manner, while giving consideration to any 
restriction or limitation which might be caused to the ability of any party to carry out their 
statutory or regulatory duties, requirements or obligations; 
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(f) the effects of the undertaker’s proposals on any party other than the undertaker and the 
effects of any operation or development undertaken by any party other than the undertaker; 

(g) whether this Order provides any alternative powers by which the undertaker could 
reasonably achieve the development outcome sought in a manner that would reduce or 
eliminate adverse effects on any party other than the undertaker; 

(h) the effectiveness, cost and reasonableness of proposals for mitigation arising from any 
party; 

(i) the constructability notes; and 
(j) any other important and relevant consideration. 

(7) Any determination by the expert is final and binding, except in the case of manifest error in 
which case the difference that has been subject to expert determination may be referred to and settled 
by arbitration under article 42. 

 



Appendix 6 
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This appendix repeats the contents of the Applicant’s Statement of Reasons, Table 6.1, 
page 28, in so far as it purports to provide an account of negotiations with P66. 
 
The additional underlined and italicised text below comprises P66’s commentary on that 
account. 
 
 
1. 8/3/2018 – quarterly update meeting, principally discussing the ESA, and P66 were 
brought up to date with VPI’s potential power development aspirations.  
 
2.  17/7/2018 – meeting with P66 to provide an update on VPI’s proposed projects.  
 
18.05.2018 Refinery manager confirmed he had no objections to the proposals ‘in principle’ –. 
Commercial terms relating to the price the Applicant would pay for the rights sought were not 
discussed. 
 
3.  29/08/2019 – initial draft easement document was sent to P66 by email for consideration, 
covering the connections required between the development site on TLOR and the Existing VPI 
CHP Plant Site.  The documentation was received on 29/08/2018. The draft easement was 
unsuitable as it provided significantly less protection than the Existing Arrangements  No 
commercial terms for the value of the rights sought were proposed by the Applicant,  
 
4.  24/09/18 – provided updated draft easement and option for easement to P66 by email, for 
consideration. Plans and commercial terms still absent.  Terms of easement remained unrealistic.   
 
5.  6/10/2018 – P66 confirmed by email that its legal department had reviewed the easement 
and provided comments internally, and that a further internal discussion was planned for the week 
commencing 8 October.  
 
6.  8/10/18 – P66 requested plans showing the location of the proposed easement and 
confirmation that VPI would cover its professional fees of considering these matters, by email. 
  
19/10/2018 - P66 chased for response to costs proposal and requested plans. 
  
7.  19/10/18 – VPI provided the drawings relevant to the requested easement, confirmed the 
likely approximate design height of the bridge for the connections, and confirmed that P66’s fee 
proposal was acceptable, by email.  The plans provided did not correspond to definitions in the 
draft easement. Email indicated that the exact placement of the bridge would be optimised in final 
design when the option was exercised and the plan only showed one likely location.  Together the 
easement and plans failed to provide the necessary information identified by P66.  The protections 
in the easements offered continued to be insufficient in terms of P66’s ongoing operations at the 
HOR.  In particular they failed to provide the same level of protection as those provided in the 
Existing Arrangements.  
 
8. 13/12/18 – quarterly update meeting with P66.  
  
 
9. 14/3/19 – quarterly update meeting. It was agreed that the parties would meet in April 2019 to 
discuss the easements further. P66 chased again for appropriate commercial terms for the 
easement sought to be provided.  
 
 Meeting held in May when updated project details were provided by the Applicant. At this stage 
complete and accurate plans were eventually provided. The Applicant confirmed it was proceeding 
by way of the proposed DCO which would include CPO powers over P66 land. P66 confirmed 
again they had no objections to proceeding by way of agreement providing their concerns over 
the continued provision of steam and power under its existing arrangements with the CHP plant 
were dealt with as part of the commercial deal and that they retained appropriate covenant 
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security.  P66 requested commercial terms to be provided as soon as possible to enable P66 to 
review the Applicant’s proposals.  
 
Following updated project details P66’s first pass comments on the Applicant’s proposal of May 
3019 sent 28 June 2019.  
 
Meeting held on 2 July to discuss further. P66 pushed further for the Applicant to confirm the 
commercial position; what was the Applicant prepared to pay for the rights it sought by compulsory 
acquisition. P66 confirmed no objection to proposed structure provided the original covenants from 
VPI Immingham LLP (the party with the benefit of the Existing Arrangements) remained in place. 
The Applicant indicated they did not see this as an issue but would revert on that point.   
  
Meeting of 13 August - no commercial terms proposed. The Applicant was unable to confirm the 
covenants from VPI Immingham LLP under the Existing Arrangements would remain in place to 
guarantee the new easements. The Applicant indicated that variation to the existing steam and 
power supply arrangements was not suitable consideration for an option agreement which may 
never be exercised to use the proposed OCGT Power Station. The Applicant agreed to provide 
an update to P66 in August following its internal meeting to discuss steam and power supply 
arrangements.   
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	(c) The Lease of the Existing VPI CHP Plant Site to VPI Immingham LLP dated 29 August 2013 (the “CHP Lease”) (Appendix 4).

	4.4 The Applicant has explained its use of the Existing Gas Pipeline Site in its SOR (document 3.2).   It should be noted that this explanation is misleading and inconsistent.  For example, on the second page of the SOR it is said that the Existing Ga...

	5 alternatives
	5.1 In its Statement of Reasons the Applicant confirms that it:
	(a) “Has not considered an alternative location for the new generating station” (i.e. the proposed OCGT Power Station) as any such location would require “considerably more land and/or acquisition of new and temporary rights” (paragraph 6.7.4); and
	(b) “In relation to the Existing Gas Pipeline, there was no need to consider alternative routes – the pipeline is already in place, and VPIB is seeking powers of compulsory acquisition solely to ensure it can operate and maintain the Existing Gas Pipe...

	5.2 What the Applicant has entirely failed to do is to comply with the DCLG Guidance5F  on compulsory acquisition paragraph 8 which provides:
	5.3 The Applicant openly acknowledges that it has given no consideration to alternative sites, either for the OCGT Power Station or the Existing Gas Pipeline.  They have not been considered.  That cannot amount to such alternatives being “explored”.
	5.4 Instead, the Applicant has simply sought to compulsorily acquire the rights which are most commercially advantageous to it in its business proposals to sell electricity to the national grid.  The location of the OCGT Power Station is driven by the...
	5.5 No regard has been had to alternative sites, or alternative means of delivering the gas supply necessary to fuel the proposed development6F , or the land use advantages of such alternatives.  Instead, the Applicant has simply promoted the scheme w...
	5.6 Cost savings (lower construction costs) to a developer that would be to its commercial advantage are not a public benefit.  Yet is it is those cost savings which the Applicant seeks to obtain by relying on the wide and extensive powers of the Plan...

	6 safety and the control of major accidents and hazards
	6.1 HOR is an upper tier site under the Control of Major Accident Hazards Regulations 2015 (the “COMAH Regulations”).
	6.2 The COMAH Regulations require the operator to demonstrate that major accident hazard risks are reduced to the level of ‘As Low As Reasonably Practicable’ (“ALARP”); see Regulation 5.  One of the means by which P66 has achieved ALARP at the HOR is ...
	6.3 The HSE Guide ‘Risk Assessment: A brief guide to controlling risks in the workplace’ provides a framework for conducting risk assessments. Hazards are first identified, and then risk assessed to determine tolerability.   If the Applicant is grante...
	6.4  There are therefore real concerns that the absence of appropriate controls on the repair of the Existing Gas Pipeline, and unfettered access to it, within an upper tier COMAH site, will significantly affect its risk profile.
	6.5 .

	7 EXisting hydrocarbon pipelines and protective provisions
	7.1 Between the Existing VPI CHP Site and the site of the proposed OCGT Power Station run a series of three7F  hydrocarbon pipelines. These pipelines carry liquid petroleum gas, gasoline, kerosene, butane and diesel. The export of those materials thro...
	7.2 It should also be noted that these pipelines are different in nature to the Existing Gas Pipeline which is discussed elsewhere in this WR.
	7.3 The Applicant proposes to acquire rights (what we have referred to as the second category of rights) to cross these pipelines with gas and electricity infrastructure for its new OCGT Power Station.  In doing so it recognises the potential impact o...
	7.4 The nature of those protective provisions are broadly that:
	(a) Plans and sections of the proposed works to cross the pipelines must be submitted to P66;
	(b) No works which may have an impact on the operation, maintenance or abandonment of the pipelines or access to them may commence until those plans and sections are approved; provided that
	(c) No approval may be unreasonably withheld or delayed; and
	(d) P66 may impose such reasonable requirements on the Applicant as may be required for the continuing safety and operational viability of the pipelines and P66’s requirement to have uninterrupted access to them at all times.

	7.5 Those provisions are welcome and necessary.
	7.6 However, the Applicant has entirely failed to offer the protections usually provided to pipeline operators in situations where their apparatus is affected by works within a DCO.  An operative example are the protective provisions in favour of the ...
	7.7 Particular protections for crossing pipelines which are afforded within the Potash DCO which are absent from the proposed protective provisions here include (references are to paragraphs of Schedule 9 of that DCO):
	(a) An entitlement for the owner of the pipeline to withhold its authorisation for the crossing works where it can reasonably demonstrate that the proposed development would significantly adversely affect the safety of its pipeline (Paragraph 6(2));
	(b) Provisions for the resolution of differences between the parties by reference to an expert (Paragraph 7 and 34);
	(c) 28 days’ notice of the commencement of works to be provided so that an engineer can observe the relevant works being carried out (Paragraph 8);
	(d) Minimum clearance required between the existing pipelines and the proposed development (Paragraph 17);
	(e) Monitoring of the pipelines during the carrying out of works in their vicinity (Paragraph 18);
	(f) Provisions for the immediate cessation of works and evacuation of personnel in the even the pipeline asset is damaged (Paragraph 19);
	(g) In carrying out any works the Applicant is to comply with relevant regulations concerning health and safety (Paragraph 20);
	(h) Restrictions on the exercise of the powers with the DCO so as to minimise impacts on the operation of the existing pipeline (Paragraph 24);
	(i) A requirement for the undertaker to obtain appropriate insurance before carrying out works which may affect the pipeline (Paragraph 26);
	(j) The payment of costs incurred by the pipeline operator in relation to the supervision or other engagement with the undertaker in respect of the crossing works (Paragraph 28);
	(k) The provision of an indemnity to the pipeline operator in respect of all damages, expenses, consequential loss and damages arising from the crossing works (Paragraph 28).
	(l) A series of further measures requiring notice in the event of certain circumstances under the operation of the remainder of the order (e.g. its transfer to a third party) (Paragraphs 29 to 33).

	7.8 These protections are standard practice in DCOs where crossing works to a high value pipeline asset are proposed.  They are necessary to adequately protect P66’s interests in the three hydrocarbon pipelines in this instance.  A version of the prot...
	7.9 Many of these matters could have been addressed in pre-application discussions and agreed with the Applicant.  However, the Applicant has failed to adequately (or at all) consult P66 on the terms of the proposed protective provisions.

	8 Impacts of new rights
	8.1 The impacts of the new rights the Applicant seeks to acquire are potentially catastrophic to P66’s nationally significant business.
	8.2 P66 operates a business with a throughput somewhere in the region of 221,000 barrels a day.  The Applicant proposes to interfere with the existing matrix of land rights and protections which are essential to the safe and efficient operation of tha...
	8.3 The first category of rights relating to the Existing Gas Pipeline are sought in the context of the Applicant’s existing leasehold rights under which it presently uses the Existing Gas Pipeline for the purposes of the Existing VPI CHP Plant.  Thos...
	8.4 In particular, under the Existing Arrangements (and as outlined in Appendix 1 in detail), the Applicant is required to keep the Existing Gas Pipeline in good and substantial repair.  It must avoid damage or interference to P66’s land.  It is requi...
	8.5 The Applicant has failed to propose a package of measures which offer any assurances as to the ongoing maintenance of the Existing Gas Pipeline.
	8.6 As a result, its proposed DCO creates the opportunity for P66’s nationally significant business to be severely interrupted.   The cost of such an interruption to P66, the local economy, and the wider national economy is of an order of magnitude wh...
	8.7 The ready comparison is 20% of the country’s petroleum products (the HOR), against an intermittent contribution to new generating capacity which at most can be said to amount to 0.51% of that need (the Applicant’s proposal)9F .
	8.8 The Applicant also proposes to acquire rights to cross a series of existing hydrocarbon pipelines which run immediately to the north of the Existing VPI CHP Site.  The deficiencies in the protective provisions offered are explained at section 7 of...
	8.9 On the protections offered by the Applicant at this stage there is a very real prospect that the crossing works may result in the interruption or interference with the use of the three existing hydrocarbon pipelines.  In the event of such an inter...
	8.10 The Applicant has therefore failed to propose a package of measures which offer adequate assurances that the carrying out of the crossing works to the existing hydrocarbon pipelines will not adversely affect the nationally significant P66 business.
	8.11 The HOR is an upper tier facility.
	8.12 The Applicant seeks to obtain unfettered rights of access over that facility.  It fails to offer any obligation to keep the Existing Gas Pipeline in good repair, as required under the Existing Arrangements.  Those two acts create real concerns th...
	8.13 In respect of the Existing VPI CHP Site, the Applicant’s current interest under the Existing Arrangements expires in 2047.
	8.14 The term of the lease the Applicant has the benefit of for the OCGT Power Station is not specified in its Statement of Reasons10F .
	8.15 In respect of the Existing Gas Pipeline Site, the Applicant’s current interest under the Existing Arrangements (described in Appendix 1) expires in 2047 (at the latest).
	8.16 The extent of the acquisition proposed by the Applicant in the DCO is not time-limited.  It is therefore disproportionate to the underlying commercial interests it is being relied on to serve.  The effect of this disproportionate acquisition is m...
	8.17 P66’s HOR site is a nationally significant business.  However, it is recognised as a tightly constrained refinery site, with limited development land or expansion capacity available to it.
	8.18 In order to protect its ability to develop the HOR as it saw fit in light of changing circumstances over time, P66 included the usual “lift and shift” diversion provisions within the Existing Arrangements for the Existing Gas Pipeline.  That is, ...
	8.19 The rights the Applicant proposes to acquire over the Existing Gas Pipeline Site do not involve any provisions.  Accordingly, should P66 wish to redevelop its Tank Farm in an alternative arrangement, or expand those operations into adjoining land...
	8.20 The Existing VPI CHP Site would, absent the proposed DCO, become vacant and returned to P66 for its future use in 2047.  That is a significant plot of development land which could be put to any manner of future development needs of the P66 business.
	8.21 However, the nature of the rights sought by the Applicant would see that site encumbered with gas, electricity, and other service infrastructure for the benefit of the adjoining OCGT Power Station Site.
	8.22 The future development of this site for an extension of operations relating to the HOR is expressly acknowledged, and has policy support, in the North Lincolnshire Local Plan at paragraph 5.3.1:
	8.23 It is entirely inappropriate and disproportionate for the Applicant to seek to acquire new rights which have the impacts on P66’s future development of its HOR in this way.

	9 extinguishment of easements and rights
	9.1 The effect of Article 22 is to extinguish private rights and restrictions over land.  These are those easements or other private rights identified at Part 3 of the Applicant’s BOR.
	9.2 P66 is identified as a party with the benefit of an “easement/wayleave” in respect of a large number of land plots in Part 3 of the BOR.  For the vast majority of those plots, P66 is the freehold owner of those plots (as identified in Part 1 of th...
	9.3 Absent any explanation it is considered that the inclusion of reference to an “easement/wayleave” for P66’s benefit is in error, and reference to P66 should be removed from the following plots within Part 3 of the BOR: Plots 9 to 40, 42, 43, 46 to...
	9.4 There is one instance in which the Applicant proposes to extinguish the benefit of an easement or wayleave available to P66 in third party land.  That is its right to retain apparatus in Rosper Road in respect of plot 8.
	9.5 The only apparatus that P66 has within Rosper Road at this location is the three hydrocarbon pipelines referred to above in section 7.  For the reasons outlined in that section, it is entirely inappropriate for the Applicant to seek to extinguish ...

	10 history of negotiation
	10.1 The Applicant provides an incomplete account of negotiations with P66 at Table 6.1 of its Statement of Reasons – see in particular page 27 onwards.  P66’s commentary (in italics and underlined) appears at Appendix 6 to this WR.  The Applicant has...
	10.2 The key issues in negotiations to date have been:
	(a) The Applicant has failed to provide details of the commercial terms of what it would be prepared to pay for the rights it seeks over P66’s HOR;
	(b) The Applicant has failed to provide protections which offer an equivalent level of protection to P66 and the HOR as those contained within the Existing Arrangements;
	(c) In particular, the Applicant has failed to provide P66 with evidence that the covenant strength of the Applicant, by which we mean the applicant company’s ability to fulfil its financial obligations, is comparable to the counter party under the Ex...
	(d) The Applicant has failed to identify how the covenants provided under the Existing Arrangements would interact with the rights it seeks under the DCO.

	10.3 Attempts to acquire by agreement have so far failed; but the reason for that failure is the Applicant’s failure to provide P66 with the information it has sought in the discussions which have occurred to date.  This is apparent from a brief revie...

	11 Examining authority questions
	11.1 The ExA’s written questions of Thursday 15 August 2019 included one direct specifically at P66:
	11.2 The Applicant has not sought to engage with P66 on the matters raised in its Relevant Representation, and expanded upon in this WR.
	11.3 P66 respectfully suggests that the second part of the question ought to be addressed at both the works authorised by the proposed DCO, and the compulsory powers of acquisition sought by the Applicant over P66’s land at the HOR which is subject to...
	11.4 In that regard, P66 cannot confirm that the risk profile will not be affected by the DCO. To the contrary, for the reasons particularised within this WR, the risk profile for the HOR may be significantly affected by the DCO

	12 accompanied site visit
	12.1 It is noted that the Applicant has provided (at deadline 1) a proposed itinerary for the accompanied site visit (ASI).  In its deadline 1 submission, P66 suggested to the ExA that it would be sensible for the ASI to encompass the HOR.  It is hope...
	12.2 If the ASI is to include the HOR, P66 will require at least two weeks’ notice, together with details of the parties attending the site visit.  The HOR is an upper tier COMAH facility, and these controls are necessary to manage the risk of that fa...

	13 P66 objection
	13.1 For the reasons outlined in this Written Representation there is no compelling case in the national interest for the compulsory acquisition of the rights sought by the Applicant over P66’s land and infrastructure.  The Applicant has failed to com...
	13.2 In particular, P66 objects to:
	(a) The compulsory acquisition of the first category of rights; being plots plot numbers 33, 39 to 40, and 42 to 58.  Those plots should be removed from the proposed DCO;
	(b) The compulsory acquisition of the second category of rights without adequate protection provisions being imposed on any DCO; these are the rights sought over plot 17.  Adequate protective provisions would be those included at Appendix 5 to this WR;
	(c) The compulsory acquisition of the third category of rights; being plots plot numbers 16, 20, 23, 24, 28 to 30 and 35.  Those plots should be removed from the proposed DCO;
	(d) The compulsory acquisition of the fourth category of rights; being plots plot numbers 7 to 15, 18, 19, 21, 22, 25 to 27, 31, 32 and 34 to 38.  Those plots should be removed from the proposed DCO;
	(e) The compulsory extinction of unspecified easements or wayleaves in respect of plots 10 to 40, 42, 43, 46 to 58.  Reference to P66 in Part 3 of the Book of Reference should be removed from these plots; and
	(f) The compulsory extinction of easements or wayleaves in respect of plot 8.  Reference to P66 in Part 3 of the Book of Reference should be from this plot.

	13.3 P66 reserves the right to expand on the arguments outlined in this WR in response to how the Applicant’s case is promoted through the DCO examination, and in response to further questions from the ExA.
	13.4 P66 seeks its costs of engaging in the DCO process, in accordance with the Secretary of State’s Guidance ‘Awards of costs: examinations of applications for development consent orders’, which provides that (page 13, Part D, paragraph 2):
	13.5 Any ExA cost award would of course only be made at the close of examination.  However, P66 wishes both the ExA and the Applicant to be aware of its intentions in that regard.

	TABLE 1 – Existing GAs PiPELINE SITE
	(a) to pass and repass on foot, with or without vehicles, plant or machinery; and
	TABLE 2 – Existing VPI CHP SITE
	(a) Rights to run electricity or gas connections across the Existing VPI CHP Plant Site: plots 16, 20, 23, 24, 28 to 30 and 35; and
	(b) Other rights for access, other service connection or temporary use: 7 to 15, 18, 19, 21, 22, 25 to 27, 31, 32 and 34 to 38.
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